
 

February 10, 2017                         Washington Update  
    

____________________________________________ 
©2016  Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 

Telephone: (202) 659-8201 Fax: (202) 659-5249 
www.williamsandjensen.com 

 
TAX 
 
Republican Senators Skeptic on Border 
Adjustment Proposal Could Hurt Chances 
of Using Budget Reconciliation as Vehicle 
for Tax Reform; Trump Administration 
Working on Tax Reform Proposal  
 
Key Points: 

 President says White House proposal is “way 

This Week in Congress 

 House – The House passed the following resolutions of disapproval: H.J. Res. 44, to 
disapprove of the rule submitted by the Department of the Interior relating to Bureau of 
Land Management regulations that establish the procedures used to prepare, revise, or 
amend land use plans pursuant to the Federal Land Policy and Management Act of 1976; 
H.J. Res. 57, to disapprove of the rule relating to accountability and State plans under 
the Elementary and Secondary Education Act of 1965; and H.J. Res. 58, to disapprove 
of the rule relating to teacher preparation issues.   

 Senate – The Senate confirmed nominations of Betsy DeVos as the Secretary of 
Education; Jeff Sessions as the Attorney General; and Tom Price as the Secretary 
of Health and Human Services.  

 
Next Week in Congress 

 House – The House is expected to vote on the “Red River Gradient Boundary 
Survey Act” (H.R. 428); H.J.Res. 66, to disapprove of the Department of Labor 
relating to savings arrangements established by States for non-governmental employees; 
H.J. Res. 42, to disapprove of the rule relating to drug testing of unemployment 
compensation applicants; H.J.Res. 67, to disapprove of the Department of Labor rule 
relating to savings arrangements established by qualified State political subdivisions for 
non-governmental employees; H.J.Res. 69, to disapprove of the final rule of the 
Department of the Interior relating to “Non-Subsistence Take of Wildlife, and Public 
Participation and Closure Procedures, on National Wildlife Refuges in Alaska”; and 
H.J.Res. 43, to disapprove of the final rule submitted by Secretary of Health and 
Human Services relating to compliance with title X requirements by project recipients in 
selecting sub-recipients. 

 Senate – The Senate is expected to consider the nominations Steven Mnuchin to be 
Secretary of the Treasury; David Shulkin to be the Secretary of Veterans’ Affairs; 
and Linda McMahon to be the Administrator of the Small Business 
Administration. 
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ahead of schedule”  

 Senator Perdue released a letter calling the 
House plan a “bad idea” 

 
President Donald Trump said an 
announcement related to comprehensive tax 
reform is expected “over the next two or three 
weeks.” White House Press Secretary Sean 
Spicer reported that the Administration is 
“looking at in the next few weeks rolling out 
the outline of a comprehensive tax plan that 
we’ll be working with Congress on that will 
address both the business side of the tax ledger 
and individual rates.” Trump did not indicate if 
the proposal will include any provisions from 
the House Republican outline, such as a border 
adjustment; however House Ways and Means 
Committee Chairman Kevin Brady (R-TX) said 
that the President and House Republicans are 
“going the same direction in a good way.” 
 
While House Republican Leadership continues 
advocating for the border adjustability 
provision as the basis of comprehensive tax 
reform, Senator David Perdue (R-GA) came 
out in strong opposition to the proposal. He 
released a letter calling the proposal “a bad 
idea” that will increase costs for consumers. 
Senator Mike Rounds (R-SD) also expressed 
concern about implementing a border 
adjustment tax, saying that he does not 
currently support the House Republican 
proposal. He cautioned that Congress “better 
darn well know what the impact on the 
economy is” before making such a major 
change to the tax system.  
 
A number of other Republican Senators have 
indicated skepticism about the border 
adjustability provision, which calls into 
question the Senate’s ability to pass 
comprehensive tax reform using the budget 
reconciliation process. Reconciliation requires 
51 votes to pass so Republicans essentially need 

unanimous support for the proposal, assuming 
that no Democrats support the legislation.  
 
Senate Will Vote on Mnuchin Nomination 
for Treasury Secretary Next Week  
 
Key Points: 

 Confirmation vote will occur at 7:00 PM on 
February 13  

 
This week the Senate agreed to begin debate on 
the nomination of Steven Mnuchin to serve as 
the Secretary of the Treasury by a vote of 53-
46. The confirmation vote will be held on 
February 13 at 7:00 PM 
 
Upcoming Hearings and Events 
 
February 15 
Start-up Businesses and the Tax Code: The 
House Small Business Committee will hold a 
hearing entitled “Start-ups Stalling? The Tax 
Code as a Barrier to Entrepreneurship.”  
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201. 
Nicholas Karellas and Laura Simmons contributed to 
this section.    
 
 
 

Upcoming Dates 
February 28: President addresses joint 
session of Congress 
March 15, 2017: Debt limit suspension 
ends 
April 28: FY 2017 CR expires 
September 30, 2017:  FY 2017 ends and 
FAA extension expires 
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FINANCIAL SERVICES 
 
SEC Acting Chairman Requests Public 
Comment on Pay Ratio Rule 
 
Key Points: 

 SEC Acting Chairman Michael Piwowar 
issued a request for public comment on 
implementation challenges associated with the 
pay ratio disclosure rule. 

 He also directed SEC staff to reconsider 
implementation of the rule based on the 
comments. 

 
On February 6, Securities and Exchange 
Commission (SEC) Acting Chairman Michael 
Piwowar issued a statement announcing that he 
was requesting public comment on 
implementation challenges associated with the 
Commission’s pay ratio disclosure rule under 
Section 953(b) of the Dodd-Frank Act. 
Piwowar noted that the rule “requires a public 
company to disclose the ratio of the median of 
the annual total compensation of all employees 
to the annual total compensation of the chief 
executive officer.”  
 
Piwowar stated that issuers have begun to 
encounter unanticipated compliance difficulties 
that may hinder them in meeting the reporting 
deadline. He added “in order to better 
understand the nature of these difficulties, I am 
seeking public input on any unexpected 
challenges that issuers have experienced as they 
prepare for compliance with the rule and 
whether relief is needed.” 
 
He also noted that he had directed SEC staff to 
“reconsider the implementation of the rule 
based on any comments submitted and to 
determine as promptly as possible whether 
additional guidance or relief may be 
appropriate.” 
 

House Financial Services Committee 
Approves Authorization and Oversight Plan 
 
Key Points: 

 The Committee adopted amendments related to 
the National Flood Insurance Program, illicit 
financing, credit ratings, and cyber extortion. 

 
On February 7, the House Financial Services 
Committee held a markup and approved the 
Authorization and Oversight Plan of the 
Committee for the 115th Congress, as 
amended, by voice vote. The Committee also 
approved a resolution to assign Democratic 
members of the Committee to subcommittees. 
 
Chairman Jeb Hensarling (R-TX) said the 
Committee has an obligation to ensure that 
every taxpayer dollar spent by the agencies they 
oversee is well spent. He stressed the need to 
hold agency heads accountable. He said the 
plan is not meant to be comprehensive or 
include every issue which could arise, and does 
not prevent the Committee from examining 
other issues that may come up. 
 
Ranking Member Maxine Waters (D-CA) said 
the oversight plan does not need to be 
controversial or partisan, but suggested that it 
does not meet Democratic priorities. She said 
the plan does not discuss how the Committee 
will work to preserve the benefits of Wall Street 
reform. She emphasized the benefits of the 
Dodd-Frank Act (DFA), expressing concern 
with Republican efforts to roll back the DFA. 
She said a Democratic oversight plan would 
highlight the success of the Consumer 
Financial Protection Bureau (CFPB). She said 
the Democrats on the Committee would be 
introducing amendments related to reducing 
homelessness, improving flood insurance 
affordability, and ensuring that financial 
advisors act in the interest of their clients.  
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The Committee adopted a number of 
amendments to the oversight plan, including: 

 An amendment by Representative 
Carolyn Maloney (D-NY) on the use of 
anonymous shell companies in illicit 
financing. 

 An amendment by Representative 
Nydia Velazquez (D-NY) on improving 
the claims process in the National 
Flood Insurance Program (NFIP) as 
the Committee works towards 
reauthorization. 

 An amendment by Representative 
Nydia Velazquez (D-NY) on oversight 
of Section 8 landlords. 

 An amendment by Representative 
Nydia Velazquez (D-NY) on 
identifying capital investments to 
address the health crisis in public 
housing. 

 An amendment by Ranking Member 
Maxine Waters (D-CA) on examining 
the progress towards eliminating 
homelessness. 

 An amendment by Ranking Member 
Maxine Waters (D-CA) on NFIP’s debt 
and ensuring the affordability and 
availability of flood insurance. 

 An amendment by Representative Ed 
Perlmutter (D-CO) on cyber extortion 
and cyber threats. 

 An amendment by Representative Brad 
Sherman (D-CA) on the “issuer 
selected model” for bond market credit 
ratings. 

 
The Committee also rejected a number of 
amendments from Democrats on the 
Department of Labor fiduciary duty rule, the 
CFPB funding mechanism, conflicts of interest 
in the Trump Administration, foreclosures, and 
regulatory capture. 
 

Federal Reserve Board Governor Daniel 
Tarullo Announces Plans to Step Down 
 
Key Points: 

 Tarullo announced his intention to resign on or 
around April 5, 2017. 

 
On February 10, Federal Reserve Board 
Governor Daniel Tarullo issued a press release 
announcing that he would be stepping down 
“on or around April 5, 2017.” Tarullo has 
served on the Board since January 28, 2009. 
His term on the Board was not scheduled to 
expire until January 31, 2022. Tarullo currently 
serves as the Chairman of the Board’s 
Committee on Supervision and Regulation and 
has primarily handled the responsibilities of the 
vacant Vice Chairman in Charge of Bank 
Oversight position.  
 
Tarullo’s resignation will leave the Board with 
three vacant governor positions. President 
Donald Trump has yet to announce nominees 
to fill the vacant spots. Federal Reserve Board 
governors are appointed to 14 year terms and 
must be confirmed by the Senate. 
 
Upcoming Hearings and Events 
 
February 14 
Monetary Policy: The Senate Banking 
Committee will hold a hearing to receive the 
Federal Reserve’s Semiannual Monetary Policy 
Report to Congress. Federal Reserve Chair 
Janet Yellen will testify at the hearing. 
 
February 15 
Advisory Committee on Small and 
Emerging Companies: The Securities and 
Exchange Commission will hold a meeting of 
its Advisory Committee on Small and 
Emerging Companies to discuss issues “relating 
to rules and regulations affecting small and 
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emerging companies under the federal 
securities laws.” 
 
Monetary Policy: The House Financial 
Services Committee will hold a hearing to 
receive the Federal Reserve’s Semiannual 
Monetary Policy Report to Congress. Federal 
Reserve Chair Janet Yellen will testify at the 
hearing. 
 
Senior Fraud: The Senate Special Committee 
on Aging will hold a hearing entitled “Stopping 
Senior Scams: Developments in Financial 
Fraud Affecting Seniors.” 
 
February 16 
Alternative Information: The Consumer 
Financial Protection Bureau (CFPB) will hold a 
field hearing to discuss “Alternative 
Information.” CFPB Director Richard Cordray 
is scheduled to speak at the hearing. 
 
Department of Labor Secretary 
Nomination: The Senate Health, Education, 
Labor and Pensions Committee may hold a 
hearing to consider the nomination of Andy 
Puzder to be Secretary of Labor. 
 
Covered Agreement: The House Financial 
Services Committee’s Subcommittee on 
Housing and Insurance will hold a hearing 
entitled, “Assessing the U.S.-EU Covered 
Agreement.” 
 
March 8 
Financial Services Appropriations: The 
House Appropriations Committee’s 
Subcommittee on Financial Services and 
General Government will hold a “Member’s 
Day,” during which Members of the House will 
be able to provide input on the appropriations 
process. 
 

For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. Alex 
Barcham and Rebecca Konst contributed to the articles. 
 
ENERGY & ENVIRONMENT   
 
House and Senate Advance Congressional 
Review Act Resolutions 
 
Key Points: 

 This week, the House of Representatives 
continued to vote on resolutions of disapproval 
of regulations under the process established by 
the Congressional Review Act.  

 The House voted on Tuesday to approve a 
resolution to rescind the Bureau of Land 
Management’s Resource Planning Rule.  

 Both the House and Senate are expected to 
take additional votes on Congressional Review 
Act resolutions next week.   

 
Congress is continuing to utilize the expedited 
process established by the Congressional 
Review Act to vote on resolutions disapproving 
regulations promulgated in the final months of 
the Obama Administration. The House and 
Senate have approved two resolutions, clearing 
them for the President’s signature: repealing 
the “Stream Protection Rule”; and repealing the 
“Disclosure of Payments by Resource 
Extraction Issuers” rule.     
 
The Congressional Review Act (CRA), enacted 
in 1996, established an expedited process for 
Congress to review new federal regulations and, 
by passage of a joint resolution, to repeal 
regulations. The expedited process limits the 
time for debate in the Senate to ten hours. If a 
disapproval resolution is passed and signed by 
the President, the targeted rule is “deemed not 
to have had any effect at any time.” Once 
Congress rescinds a rule through the CRA, an 
agency may not issue another regulation that is 
“substantially similar” without subsequent 
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authorization by law. Generally, the joint 
resolution must be submitted within 60 session 
days after Congress receives the regulation. 
However, if the regulation is submitted 60 or 
fewer session days before a congressional 
adjournment, the 60-day clock begins on the 
15th session day of the next session of 
Congress. 
 
Congressional action to date on CRA 
resolutions related to energy and environment 
issues includes: 

 BLM Venting and Flaring Rule: On 
February 3, the House approved, by a 
221-191 vote, a resolution “Providing 
for congressional disapproval…of the 
final rule of the Bureau of Land 
Management relating to ‘Waste 
Prevention, Production Subject to 
Royalties, and Resource Conservation’” 
(H.J.Res. 36). The Bureau of Land 
Management (BLM) published this final 
rule on November 18, 2016. As 
described by the BLM, the regulations 
“would require operators to take 
various actions to reduce waste of gas, 
establish clear criteria for when flared 
gas would qualify as waste and 
therefore be subject to royalties, and 
clarify the on-site uses of gas that are 
exempt from royalties.” The Senate 
may debate H.J.Res. 36 as soon as next 
week.   

 SMRE Stream Protection Rule: On 
February 1, the House approved the 
resolution titled “Disapproving the rule 
submitted by the Department of the 
Interior known as the Stream 
Protection Rule” (H.J.Res. 38) by a by a 
228-194 vote. The Senate approved 
H.J.Res 38 the following day by a 54-45 
vote. The Department of Interior’s 
Office of Surface Mining Reclamation 
and Enforcement (OSMRE) published 

the final “Stream Protection Rule” on 
December 20, 2016. According to the 
Obama Administration’s Department 
of Interior, the final rule is intended to 
“better protect water supplies, surface 
water and groundwater quality, streams, 
fish, wildlife, and related environmental 
values from the adverse impacts of 
surface coal mining operations...” 
Congress has delivered the resolution 
to the White House where it awaits the 
President’s signature.    

 SEC Oil, Gas and Minerals 
Payments: On February 1, the House 
of Representatives approved a 
resolution “Providing for congressional 
disapproval…of a rule submitted by the 
Securities and Exchange Commission 
relating to ‘‘Disclosure of Payments by 
Resource Extraction Issuers” (H.J.Res. 
41) by a 235-187 vote. The Senate 
approved the resolution early Friday 
morning by a 52-47 vote, clearing it for 
the President’s signature. The Securities 
and Exchange Commission (SEC) 
published the final rule, tiled 
“Disclosure of Payments by Resource 
Extraction Issuers” on July 27, 2016. 

 BLM Planning Rule: On February 7, 
the House approved the resolution 
titled “Disapproving the rule submitted 
by the Department of the Interior 
relating to Bureau of Land Management 
regulations that establish the 
procedures used to prepare, revise, or 
amend land use plans pursuant to the 
Federal Land Policy and Management 
Act of 1976” by a 234-186 vote. The 
BLM published the final rule titled 
“Resource Management Planning” on 
December 12, 2016. The rule updates 
“regulations that establish the 
procedures used to prepare, revise, or 
amend land use plans pursuant to the 

http://www.williamsandjensen.com/
http://clerk.house.gov/evs/2017/roll078.xml
https://www.congress.gov/115/bills/hjres36/BILLS-115hjres36ih.pdf
https://www.gpo.gov/fdsys/pkg/FR-2016-11-18/pdf/2016-27637.pdf
https://www.gpo.gov/fdsys/pkg/FR-2016-11-18/pdf/2016-27637.pdf
http://docs.house.gov/billsthisweek/20170130/BILLS-115HJResPIH-StreamBuffer.pdf
http://clerk.house.gov/evs/2017/roll073.xml
https://www.senate.gov/legislative/LIS/roll_call_lists/roll_call_vote_cfm.cfm?congress=115&session=1&vote=00043
https://www.senate.gov/legislative/LIS/roll_call_lists/roll_call_vote_cfm.cfm?congress=115&session=1&vote=00043
https://www.gpo.gov/fdsys/pkg/FR-2016-12-20/pdf/2016-29958.pdf
http://docs.house.gov/billsthisweek/20170130/BILLS-115HJResPIH-SEC.pdf
http://docs.house.gov/billsthisweek/20170130/BILLS-115HJResPIH-SEC.pdf
http://clerk.house.gov/evs/2017/roll072.xml
https://www.senate.gov/legislative/LIS/roll_call_lists/roll_call_vote_cfm.cfm?congress=115&session=1&vote=00051
https://www.gpo.gov/fdsys/pkg/FR-2016-07-27/pdf/2016-15676.pdf
http://clerk.house.gov/evs/2017/roll083.xml
https://www.gpo.gov/fdsys/pkg/FR-2016-12-12/pdf/2016-28724.pdf


Williams & Jensen – Washington Update February 10, 2017 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 7 of 20 

Federal Land Policy and Management 
Act (FLPMA)…[and is intended to 
affirm] the important role of other 
Federal agencies, State and local 
governments, Indian tribes, and the 
public during the planning process...” 

 Alaska Wildlife Take: Next week, the 
House is expected to debate the 
resolution titled “Providing for 
congressional disapproval…of the final 
rule of the Department of the Interior 
relating to ‘Non-Subsistence Take of 
Wildlife, and Public Participation and 
Closure Procedures, on National 
Wildlife Refuges in Alaska’” (H.J.Res. 
69).  

 
Federal Approvals for Pipeline Projects 
 
Key Points: 

 The Federal Energy Regulatory Commission 
(FERC) and U.S. Army Corps of Engineers 
(USACE) have granted regulatory clearances 
for natural gas and oil pipelines.  

 FERC issued orders approving natural gas 
pipelines just prior to a vacancy on the 
Commission left it without a quorum. 

 The USACE issued an easement to the 
Dakota Access Pipeline, which will transport 
crude oil from the Bakken to the Midwest, 
following a memorandum issued by President 
Trump intended to expedite approval of the 
project.  

 
Federal agencies have issued key permits for 
major pipeline projects in recent days. The 
Federal Energy Regulatory Commission 
(FERC) issued permits for natural gas pipelines 
prior to Commissioner Norman Bay’s 
departure from the agency, which deprived the 
Commission of its working quorum. On 
Thursday, the U.S. Army Corps of Engineers 
(USACE) provided the Dakota Access Pipeline 

(DAPL) the final easement needed to complete 
construction of that project. 
 
Among other actions prior to Bay’s departure 
on February 3, FERC issued orders on major 
projects, including: 

 On February 3, issued an order granting 
Williams a certificate of public 
convenience and necessity for the 
Transco Atlantic Sunrise project;    

 On February 2, issued an order granting 
the ETP Rover Pipeline and associated 
pipelines certificates of public 
convenience and necessity;   

 On January 25, issued an order granting 
Spectra’s Atlantic Bridge Project  a 
certificate of public convenience and 
necessity.  

 
On February 8, the USACE announced in a 
press release that it “granted an easement to 
Dakota Access, LLC allowing the installation of 
a thirty-inch diameter light crude oil pipeline 
under Federal lands managed by the Corps at 
Oahe Reservoir.” Thursday’s action follows the 
issuance of a memorandum by President 
Donald Trump on January 24, directing the 
Secretary of the Army to expedite final 
approval of the Dakota Access Pipeline. In the 
memorandum, Trump directed the Secretary to 
“instruct” the Assistant Secretary of the Army 
for Civil Works and the USACE to: “review 
and approve in an expedited manner, to the 
extent permitted by law and as warranted, and 
with such conditions as are necessary or 
appropriate, requests for approvals to construct 
and operate the DAPL, including easements or 
rights-of-way to cross Federal areas…” 
 
Upcoming Hearings and Events 
 
February 15 
Endangered Species Act: The Senate 
Environment and Public Works Committee 
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will hold a hearing titled “Oversight: 
Modernization of the Endangered Species 
Act”. 
 
Energy Infrastructure: The House Energy 
and Commerce Committee’s Energy 
Subcommittee will hold a hearing titled 
“Modernizing Energy and Electricity Delivery 
Systems: Challenges and Opportunities to 
Promote Infrastructure Improvement and 
Expansion”.   
 
DOE Loan Guarantees: The House Science 
Committee’s Energy and Oversight 
Subcommittees will hold a joint hearing titled 
“Risky Business: The DOE Loan Guarantee 
Program”. Scheduled witnesses are: Diane 
Katz, Senior Research Fellow in Regulatory 
Policy, Thomas A. Roe Institute for Economic 
Policy Studies, The Heritage Foundation; Chris 
Edwards, Director, Tax Policy Studies, Cato 
Institute; Dan Reicher, Executive Director, 
Steyer-Taylor Center for Energy Policy and 
Finance, Stanford University; and Ryan Yonk, 
Assistant Research Professor, Department of 
Economics and Finance, Utah State University; 
Research Director, Institute of Political 
Economy, Utah State University.   
 
Environmental Laws: The House Energy and 
Commerce Committee’s Environment 
Subcommittee will hold a hearing titled 
“Modernizing Environmental Laws: Challenges 
and Opportunities for Expanding 
Infrastructure and Promoting Development 
and Manufacturing”.   
 
February 16 
Oil and Gas Markets: The Center for 
Strategic & International Studies (CSIS) will 
hold a panel discussion titled “The Road to 
Market Rebalance: Oil & Gas in 2017”.   
 
February 23-24 

Energy Infrastructure: The Interstate Oil & 
Gas Compact Commission (IOGCC) will hold 
the “Governor’s Summit on Energy Security 
and Infrastructure”. The event, hosted by 
Arkansas Governor, and IOGCC Chairman, 
Asa Hutchinson (R-AR), is intended “to open 
dialogue and create awareness about our 
Nation’s critical energy infrastructure needs and 
develop plans for securing domestic energy 
sources that are essential to fuel our Nation’s 
economy in the 21st century.” 
 
March 2 
Regulatory Reform: The Center for the Study 
of the Administrative State will hold a 
conference on “The Time for Regulatory 
Reform in Congress”.  
 
June 26-27 
EIA Energy Conference: The Energy 
Information Administration (EIA) will hold its 
annual Energy Conference. Conference topics 
include: “U.S. exports of crude oil and 
petroleum products”; “Renewable finance and 
project costs”; “The energy-water nexus and 
induced seismicity”; “The future of nuclear 
power”; “Gasoline fuel quality and octane 
supply”; “Big data and energy information”; 
“Natural gas infrastructure to serve growing 
markets”; “Coal and natural gas competition”; 
and “Human behavior and energy use in 
buildings”.    
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Updates on energy and environment issues 
are also available on twitter. 
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DEFENSE 
 
Viola Withdraws Nomination 
 
Key Points: 

 The Administration’s nominee withdrew his 
name from consideration for Secretary of the 
Army amidst reports that the Secretary of 
Defense opposed the nomination 

 
On February 4, President Donald Trump’s 
nominee for Secretary of the Army withdrew 
his name from consideration. Vincent Viola 
informed the President that he would not be 
willing to undergo consideration for the 
position. Reportedly, Viola’s nomination was 
opposed by Secretary of Defense James Mattis. 
Viola is the billionaire founder of Virtu 
Financial, a digital trading firm. 
 
SASC Afghanistan Hearing 
 
Key Points: 

 The Commander of U.S. and NATO forces 
called for more troops and called the current 
situation in Afghanistan a “stalemate” 

 Committee Members stress the importance of 
prevailing in Afghanistan  

 Nicholson’s assessment could provide an 
impetus for the Trump Administration to 
propose to NATO partners that they furnish 
more troops 

 
On February 9, the Senate Armed Services 
Committee held one of its periodic hearings to 
assess operations in Afghanistan. The 
commander of U.S. and North Atlantic Treaty 
Organization (NATO) forces in Afghanistan 
testified before the Committee and in response 
to questions asserted his belief that more U.S. 
and/or NATO troops are needed to assist 
Afghan forces because currently there is a 
“stalemate” in the country. This testimony and 
pressure from Members of the Committee 

could push the Trump Administration to 
consider pressing allies to commit more troops 
or to rotate more U.S. troops into the country, 
possibly requiring a boost in funding for these 
operations. The President and the Trump 
Administration have publicly pushed NATO 
countries to shoulder more defense spending.  
 
Moreover, later that morning, President 
Donald Trump spoke with Afghan President 
Ashraf Ghani for the first time since his 
inauguration. According to the White House 
readout, the two presidents “emphasized the 
ongoing importance of the U.S.-Afghanistan 
Strategic Partnership and his support for the 
National Unity Government…[and] discussed 
opportunities to strengthen the bilateral 
relationship in areas such as security, 
counterterrorism cooperation, and economic 
development.” Additionally, a spokesman for 
the Afghan defense ministry called an increase 
in troops a “good step.” 
 
Chairman John McCain (R-AZ) said that 
“[u]ntil last summer, our military was 
prohibited from targeting the Taliban except in 
the most extreme circumstances, taking the 
pressure off the militants and allowing them to 
rebuild and re-attack.” He stated that “[i]ndeed, 
while we were fighting Islamic State of Iraq and 
Syria (ISIS or ISIL) and Syria and Iraq, 
authorities in Afghanistan were so restrictive 
that it took an entire year before American 
forces were finally given authority to strike ISIS 
fighters in Afghanistan.” McCain said that “for 
too long our strategy in Afghanistan has been; 
don’t lose.” He said that “the risk to American 
and Afghan forces has only grown worse as the 
terrorist threat has intensified…[and] [t]he 
Taliban has grown more lethal, expanded its 
territorial control and inflicted heavy casualties 
on Afghan forces.” McCain stated that 
“America has been at war in Afghanistan for 15 
years…[and] [w]eary as some Americans may 

http://www.williamsandjensen.com/
http://www.armed-services.senate.gov/hearings/17-02-09-situation-in-afghanistan
https://www.whitehouse.gov/the-press-office/2017/02/09/readout-presidents-call-president-ghani-islamic-republic-afghanistan


Williams & Jensen – Washington Update February 10, 2017 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 10 of 20 

be of this long conflict, it’s imperative that we 
see our mission through to success.” 
 
Ranking Member Jack Reed (D-RI) stated that 
“Afghanistan and the Pakistan area is home to 
the highest concentration of designated 
terrorist organizations in the world…[a]nd 
given this context, it is important that the 
United States, in conjunction with NATO and 
our other allies, continue our commitment to 
the security and stability of Afghanistan.” He 
said that “[f]urthermore, Pakistani support for 
extremist groups operating in Afghanistan, 
whether it is passive or deliberate, must end if 
we and Afghanistan are to achieve necessary 
levels of security.” Reed stated that “[d]ecisions 
made last year by our President Obama to 
maintain approximately 8,400 groups in 
Afghanistan into 2017 and to provide robust 
support to the Afghan National Defense and 
Security Forces, laid the foundation for 
sustainable U.S. and international presence in 
Afghanistan.” He stated that “[t]he decisions 
also sent an important message to Afghans, the 
Taliban and others in the region, including 
Pakistan, regarding the commitment of the 
United States to continued progress in 
Afghanistan.”  
 
United States Forces-Afghanistan Commander 
General John Nicholson stated that “[o]ur 
main objective in Afghanistan is to prevent our 
country from being used as a -- or prevent this 
country from being used as a safe haven for 
terrorists to attack the United States and our 
allies.” He stated that “[w]e perform two 
complementary missions; the U.S. counter-
terrorism mission Operation Freedom’s 
Sentinel and the NATO train, advise, and assist 
mission Operation Resolute Support.” 
Nicholson said that “[w]e remain very focused 
on the defeat of Al Qaida and its associates, as 
well as the defeat of Islamic State Khorasan 
Province; which is the ISIL affiliate in 

Afghanistan.” Nicholson said that “[l]ast year, 
the Afghan forces developed and implemented 
a detailed campaign plan to take the fight to the 
enemy.” He said that “[i]t was a hard fight, but 
the Afghan forces prevailed.” Nicholson said 
that “[t]hey prevented the Taliban from 
accomplishing any of their strategic objectives, 
and the authorities and airpower which I was 
granted in June were absolutely critical to the 
success of the fight last year.” He stated that 
“so long as external support and safe havens 
persist, the path to reconciliation will be 
extremely difficult…[and] Afghanistan wants 
peace and we hope that their neighbors realize 
that their best interests are also served by 
peaceful and prosperous Afghanistan.” 
 
McCain asked “In your overall commander’s 
assessment, are we winning or losing,” and 
Nicholson replied that “I believe we’re in a 
stalemate.” McCain said that “our Afghan 
partners have been sustaining very significant 
losses…[a]nd I’m not sure that’s sustainable.” 
Nicholson stated that “we’re very concerned 
about the level of losses…the recurrent 
recruitment replaces the level of losses that 
they’re experiencing.” He added that “it does 
not allow them to get to their fall authorized 
strength, which they are below.” McCain asked 
“How many more do you need to get this 
stalemate reversed.” Nicholson answered that 
“I have adequate resourcing in my counter-
terrorism mission…[i]n my Train Advise And 
Assist mission, however, we have a shortfall of 
a few thousand.” He added that “this is in the 
NATO train advise assist mission, so this can 
come from the U.S. and its allies.” 
 
Reed said that “[y]ou have stated that your 
counter-terrorism platform, both personnel and 
equipment, are more than adequate for the 
task.” Nicholson replied that “we have 
adequate resources…[a]nd I would add, when 
we need to do additional operations, we can 
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surge assets into country.” Reed asked “our 
NATO allies are prepared to help out too, in 
terms of the bulking up these forces.” 
Nicholson stated that “I’d use as an example 
our German allies developed an expeditionary 
advising package that they placed in Kunduz 
last year; this was a great help…[and] [o]ur 
Italian allies in the West are looking at 
something similar.” He said that “we’ve been 
able to integrate U.S. expeditionary advising 
packages around the country as required in a 
seamless manner.” 
 
Senator Jim Inhofe (R-OK) said “when you 
said a minute ago, that the shortfall is a few 
thousand…[i]s that that you -- that we need to 
correct, in order to accomplish what we’re 
trying to accomplish right now.” He asked 
“[w]hen you say a few thousand, would that be 
referring to ours or to the total allies in the -- 
that total figure.” Nicholson responded that 
“this is in the area of the Train Advise Assist 
mission, which is a NATO mission. So these 
contributions could come from our allies, as 
well as United States. 
 
Senator Elizabeth Warren (D-MA) said “in a 
report issued last month, identifying the 
greatest threats to the success of our mission, 
the Special Inspector General for Afghanistan 
Reconstruction, repeated the nagging problem 
of salaries being paid to nonexistent or so-
called ghost soldiers and ghost police officers.” 
She said that “[t]o succeed, I understand that 
the Afghan forces must be trained and 
capable…[b]ut above all they must be fully 
manned, there must actually be people 
there…[a]nd although they’re authorized at 
352,000 reports have estimated that there are 
still tens of thousands of those ghost personnel 
who are getting salaries and included in those 
numbers.” Nicholson stated that “it is a critical 
issue…[and] [i]n fact, as we looked at the high 
casualty rates last year, the principal causes that 

we identified were; number one, failures in 
leadership on the battlefield.” He added that 
“[s]econd was corruption…[and] [t]he third 
factor of high casualties was tactics 
checkpoints.”  
 
HASC Hearing State of Military 
 
Key Points: 

 The second ranking officers in each military 
branch testified to the adverse effects that 15 
years of conflict and the BCA have had on 
readiness 

 Members called for the repeal of the BCA 
 
On February 7, the House Armed Services 
Committee held a hearing with testimony from 
the vice chiefs of staff. 
 
Chairman Mac Thornberry (R-TX) said that 
“[t]oday, we turn to the state of the U.S. 
military…[and] I continue to be concerned and 
sometimes, even disturbed by evidence that is 
accumulating on the damage inflicted upon our 
military in recent years and the stresses our 
forces are under.” He said that “[t]hat damage 
comes from a variety of factors, including 
budget cuts of 20%, continuing resolutions, the 
failure to recognize or at least admit and then 
address mounting readiness problems, as well 
as the shrinking size of the force, while keeping 
the tempo of operations high.” Thornberry 
stated that “[t]here is certainly plenty of blame 
to go around between both parties and both 
the executive and legislative branches for the 
state of affairs…[b]ut now, with a new 
Administration and a new Congress, we have 
an opportunity to begin the repairs.” He said 
that “[t]o do that, we need a clear 
understanding of the state of our military and 
the immediate trends that challenge us…[and] 
[f]or that, we turn to the vice chiefs of each of 
our services and we ask that each of you, 
provide this committee your best professional 
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military judgment in answering the questions 
we pose.” 
 
Acting Ranking Member Jim Cooper (D-TN) 
said “I think we all realize that few subjects are 
more important for the future of the nation 
and the readiness of our military forces.” He 
said that “I hope we all know that few things 
are more detrimental to that readiness than 
sequestration…[s]o I share the Chairman’s 
hope and I’m not ready to be optimistic yet.” 
Cooper said that “I hope that we can deal with 
sequestration this year and end it, 
permanently…[s]o it’s going to be up to the 
folks on this committee, the largest committee 
in the House of Representatives, to make sure 
that our impact is felt in ending sequestration.” 
 
 
Vice Chief of Staff of the Army General Daniel 
Allyn said that “[t]o meet the demands of 
today’s unstable global security environment 
and maintain the trust placed in us by the 
American people, the Army requires sustained 
long-term and predictable funding.” He said 
that “[a]dding additional legislation, the caps set 
by the “Budget Control Act of 2011” (BCA) 
will return in FY ‘18; forcing the Army to once 
again draw down or restrict, reduce funding for 
readiness and increase the risk of sending under 
trained and poorly equipped soldiers into 
harm’s way.” Allyn said that “[a] preventable 
risk our nation must not accept.” He said that 
“[w]e thank all of you for recognizing that 
plans to reduce the Army to 980,000 soldiers 
would threaten our national security…[a]nd we 
appreciate all your work to stem the draw 
down.” Allyn said that “[n]evertheless the most 
important actions you can take, steps that will 
have both positive and lasting impact, will be to 
immediately repeal the BCA and ensure 
sufficient funding to train, man and equip the 
FY ‘17 “National Defense Authorization Act” 
(NDAA) authorized force. Unless this is done 

additional top line and Overseas Contingency 
Operations (OCO) funding, go nice in the 
short term, will prove unsustainable.”  
 
Vice Chief of Naval Operations Admiral 
William Moran said that “[i]t is easiest for me 
to talk to you in terms of simple supply and 
demand.” He said that “[a]s many of you know, 
the ongoing demand for naval forces far 
exceeds our long-term supply…[a]nd that need 
continues to grow, with no end in sight.” 
Moran said that “[s]upply is best summed up in 
one fact; your Navy today is the smallest it’s 
been in 99 years.” He stated that “[t]hat said, 
we are where we are, which makes it urgent to 
adequately fund, fix and maintain the fleet that 
we do have.” Moran said that “[o]ver the past 
five or six years, this call for deterrence to be 
ready to take action has grown…[p]rincipally 
because of the aggressive growth from 
expanding naval competitors like Russia and 
China…[a]nd when you add threats from Iran, 
North Korea, ISIS and others; it’s a very, very 
busy time for your Navy.” 
 
Assistant Commandant of the Marine Corps 
General Glenn Walters  said “[w]e need to 
increase our active component end 
strength…[and] [w]e are confident…that an 
increase of 3,000 per year maintains a rate of 
growth consistent with the effect we’re being in 
a session will maintain our high standards.” 
Walters stated that “[b]ases, stations 
installations of platforms, we’ll train and 
generate our readiness.” He said that “[t]he 
continued under funding of this sustainment 
restoration and modernization and military 
construction, continues to call for progressive 
degradation of our infrastructure and creates 
long term cost.” Walters stated that “[w]e have 
backlog of over $9 billion in deferred 
maintenance or infrastructure…[and] [w]e 
require up to date training systems, ranges and 
facilities support the feeling of new equipment 
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and simulations systems that facility improve 
training and standards and readiness.” Walters 
stated that “[s]upporting the joint force 
requirements of the past 15 years consumed 
much of the youthful life of our legacy systems 
and fiscal uncertainty and reduced defense 
spending for significant delays in our 
modernization efforts…[and] [t]here is 
significant cost associated with maintaining and 
sustaining any legacy system, without a 
proportional capability increase associated with 
that investment.” 
 
Vice Chief of Staff of the Air Force General 
Stephen Wilson said that “[t]he capabilities of 
our airmen provide to our nation and our allies 
have never been more vital and the global 
demand for American airpower will only grow 
in the future.” He stated that “American 
airmen remain professional and dedicated, 
quite frankly, the envy of the 
world…[h]owever, we are out of balance.” 
Wilson said that “[t]he demand for our mission, 
our people exceed this life…[and] [t]he 26 years 
of continuous combat has limited our ability to 
prepare for the future…against advanced 
future threats.” He said that “[s]cenarios with 
the lowest margin of error and the highest risk 
to national security.” Wilson said that “[t]his 
nonstop combat, paired with the budget 
instability and lower than planned top lines has 
been the United States Air Force, the smallest, 
oldest equipment and least ready in our 
history.” He said that “[w]e’ve attempted to 
balance risk across force to maintain 
readiness…[a]nd we’ve forced to make 
unacceptable trades between readiness for 
structure and modernization.” 
 
Thornberry asked Allyn about his written 
testimony in which he asserted that “only about 
one-third of the brigade combat teams and 
one-fourth of our combat aviation brigades and 
half of our division headquarters are ready.” He 

added that Allyn stated that “only three brigade 
combat teams could be called upon to fight 
tonight in the event of a crisis” out of a total of 
58. Allyn stated that “[t]hat’s accurate…in that 
it reflects the realities of both the off tempo 
and the recurring demand that our forces 
face…[and] [w]hen we say fight tonight, that 
means that unit needs no additional people, no 
additional training and no additional 
equipment.” He explained that “three is where 
we’re at, today…[a]nd those that we say are 
ready, the one-third, it’s actually just higher 
than that of our forces that are ready, require 
somewhere in the range of 30 days to ensure 
they have everything they need to meet the 
demands of immediate combat.” 
 
Cooper said that “[e]ach one of you have 
revealed critical gaps in our readiness and I 
hope all the members of this Committee are 
listening closely.” He said that “[t]his is the 
chance for a new day, a new approach, to have 
a stronger military that is more ready for all the 
threats we face.” Cooper said that “[o]ur BCA 
act of 2011 probably poses a greater threat to 
our military than any foreign adversary, so why 
do we hurt ourselves.” He said that “[t]here is 
no good reason for this.” Allyn stated that “I 
was in the operational force when the BCA 
took effect and caused us to cancel seven 
combat training center rotations…[a]nd that is 
a generation of leaders that can never get that 
experience back and we cannot go back there, 
we cannot do that to ourselves again.” 
 
Upcoming Hearings and Events 
 
February 14 
Long-Term Defense Challenges and 
Strategies:  The Senate Armed Services 
Committee will hold a closed briefing titled 
“Long-term Defense Challenges and 
Strategies.”  
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Readiness Programs: The Senate Armed 
Services Committee’s Personnel Subcommittee 
will hold a hearing titled “Department of 
Defense Single Servicemember and Military 
Family Readiness Programs.”  
 
Counterterrorism: The House Armed Services 
Committee will hold a hearing titled “The 
Evolving Threat of Terrorism and Effective 
Counterterrorism Strategies.” 
 
Syria:  The House Foreign Affairs 
Committee’s Terrorism, Nonproliferation, and 
Trade will hold a hearing titled “Defeating 
Terrorism in Syria: A New Way Forward.” 
 
February 16 
F-35: The House Armed Services Committee’s 
Tactical Air and Land Forces Subcommittee 
will hold a hearing titled “Military Services 5th 
Generation Tactical Aircraft Challenges and F-
35 Joint Strike Fighter Program Update.” 
 
Iran:  The House Foreign Affairs Committee 
will hold a hearing titled “Iran On Notice.” 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 
Senate Confirms Price To Head HHS; 
Hearing Next Week for CMS Administrator 
 
Key Points:  

 The Senate confirmed Representative Tom 
Price (R-GA) to be Secretary of Health and 
Human Services by a vote of 52-47. 

 The Senate Finance Committee will hold a 
hearing next week an Seema Verma to the 
Administrator of the Centers for Medicare and 
Medicaid Services 

 

On January 10, the Senate confirmed 
Representative Tom Price (R-GA) to be the 
new Secretary of Health and Human Services 
by a vote of 52-47. No Democrats supported 
the confirmation.  
 
On February 16, the Senate Finance 
Committee has scheduled a confirmation 
hearing for Seema Verma, the President’s 
nominee for the Administrator of the Centers 
for Medicare and Medicaid Services (CMS). 
Verma advised Vice President Mike Pence and 
helped design Indiana’s Medicaid program.  
 
Chairman Orrin Hatch (R-UT) praised the 
nomination, saying “with her extensive 
background and depth of experience in health 
policy, Seema Verma is immensely qualified to 
serve as the next CMS administrator.”  
 
Republicans Continue to Work Towards 
ACA Repeal 
 
Key Points: 

 The House Energy and Commerce Committee 
is working towards a March 1 markup of the 
reconciliation bill. 

 Republicans have yet to release details for a 
replacement plan. 

 
Republicans have reportedly been working with 
the Congressional Budget Office (CBO) on 
part of an Affordable Care Act (ACA) 
replacement plan that could be part of repeal 
this spring. This bill will be part of the 
reconciliation process which will allow the 
ACA repeal to bypass filibuster in the Senate.  
 
The House Energy and Commerce Committee 
is aiming to hold a markup of the reconciliation 
bill on March 1. Other relevant committees are 
looking at a similar timeline. This will allow 
Republicans to maintain their previously 
outlined timetable with Speaker Paul Ryan (R-
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WI) saying ACA repeal will take place in the 
“first quarter.” Likely elements to be included 
in a repeal bill include tax credits to help people 
afford insurance and a high-risk pool funding 
to stabilize the insurance market. It is not yet 
clear how much funding will be provided for 
either of these areas.  
 
The Senate has approached repeal at a slower 
pace and has not set a deadline for passing 
legislation. Senator Mike Lee (R-UT) has 
expressed concern about the slow pace calling 
for the ACA to be repealed in the next two to 
three months asserting “the American people 
are suffering.” Senate committees are said to be 
working on repeal and replace legislation but 
no hearings have been held.  
 
Upcoming Hearings and Events 
 
February 14 
Research and Development: The Medical 
R&D Caucus will hold a briefing on “Medical 
Innovation 101,” focusing on the process 
behind medical progress. 
 
February 15 
Mental Health: The Senate Appropriations 
Committee will hold a hearing on “Mental 
Health Care: Examining Treatments and 
Services.” 
 
February 15-16 
Health Policy: The U.S. Chamber of 
Commerce will hold its Health Means Business 
National Summit. 
 
February 16 
ACA: The Ripon Society will hold a discussion 
on the Republican strategy to replace 
Obamacare. 
 
CMS: The Senate Finance Committee will hold 
a hearing on the nomination of Seema Verma 

to be the administrator of the Centers for 
Medicare and Medicaid Services. 
 
Insurance: The House Judiciary Committee 
will hold a hearing on H.R. 372, the 
“Competitive Health Insurance Reform Act of 
2017.” 
 
For more information about healthcare issues you may 
email or call Nicole Ruzinski or George Olsen at 202-
659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
Senate EPW Hearing On Infrastructure  
 
Key Points: 

 The Committee holds its first hearing on 
infrastructure, a top priority of the new 
Administration 

 The Chairman and witnesses stress that tax 
credits and private financing would likely not 
be useful for purposes of financing rural 
infrastructure 

 
On February 8, the Senate Environment and 
Public Works Committee held a hearing 
entitled “Oversight: Modernizing our Nation’s 
Infrastructure” Topics discussed in the hearing 
included, but were not limited to: (1) Build 
America Bonds; (2) public-private partnerships; 
(3) water infrastructure; (4) coastline 
infrastructure; (5) federal funding; and (6) flood 
mitigation. 
 
Chairman John Barrasso (R-WY) said there are 
important differences between urban and rural 
areas across the country and the Committee is 
made up of members that represent both types 
of communities. He stressed that infrastructure 
solutions cannot be “one size fits all” because 
what works for a metropolitan area such as 
Baltimore, Maryland may not work for a rural 
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community in Wyoming. He stated big ticket 
projects that cost billions of dollars are rare in 
smaller, rural states. He noted public-private 
partnerships may be innovative solutions for 
urban areas but often do not work for rural 
areas. He said public-private partnerships that 
depend on a positive revenue stream are not a 
surface transportation infrastructure solution 
for rural states. He said Congress should listen 
to voices from both urban and rural states as it 
addresses issues related to the legitimate 
infrastructure needs around the country.  
 
Ranking Member Tom Carper (D-DE) said he 
is excited to discuss infrastructure 
modernization and hear from witnesses on 
ways to “think outside the box” and find ways 
to pay for projects in urban and rural states. He 
said President Donald Trump has repeatedly 
raised the issue of modernizing infrastructure. 
He said Senate Democrats recently released a 
blueprint for addressing infrastructure 
problems writ large. Carper noted a recent 
report that labeled infrastructure investment as 
a “game changer” for the transformation and 
expansion of the U.S. economy. He said 
maintaining current critical infrastructure is 
important because it provides the foundation 
for the sale of goods and services which 
strengthen the “nation’s health, wealth, and 
security.” He said financing by itself will not 
solve all needs and a broad investment strategy 
is necessary. He called for more investment to 
“protect our natural infrastructure” which 
includes beaches, wetlands, and dunes. He 
observed the federal government can be more 
efficient with current funding streams and 
infrastructure investment is a shared 
responsibility between federal, state, and local 
governments. He added the private sector can 
also play a role in this shared responsibility.  
 
Wyoming Department of Transportation 
Director William “Bill” T. Panos said as 

Congress considers surface transportation 
infrastructure investment it should understand 
the unique challenges facing rural states. He 
said rural state surface transportation 
infrastructure investment “benefits the nation 
because it enables truck movement between 
cities which benefit people on both ends of the 
journey.” He stated if Congress advances an 
initiative for surface transportation 
infrastructure investment it would create jobs 
and provide safety and economic efficiency. He 
said public-private partnerships and other 
approaches that depend on a positive revenue 
stream are not a surface transportation 
infrastructure solution for rural states. Panos 
stressed any infrastructure initiative should 
emphasize formula funding, at least for surface 
transportation. He explained discretionary and 
allocation programs are generally slower to put 
funding to work than formula programs. He 
described strengthening the Highway Trust 
Fund as a “critical objective.”  
 
Grant County Commissioner Cindy Bobbitt 
said “the nation’s counties play an essential role 
in America’s transportation and infrastructure 
networks.” She said counties are responsible 
for building and maintaining 45 percent of 
public roads and nearly 40 percent of bridges, 
and are involved in the operations of a third of 
the nation’s transit systems and airports that 
connect residents, communities and businesses. 
She stated the decisions that county leaders 
make every day about transportation, land use 
and economic development influence local and 
national prosperity, shape how communities 
grow and contribute to Americans’ quality of 
life. She said “roughly two-thirds of the 
nation’s 3,069 counties are considered rural 
with a combined population of 60 million and 
these rural counties face a number of 
challenges in providing adequate transportation 
infrastructure to meet the needs of our 
communities, regions and national economy.” 
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She said rural counties are facing numerous 
challenges that strain local funding options and 
rural counties are experiencing increasing and 
shifting demands on our transportation 
infrastructure. She added rural counties are 
combating rising costs of transportation 
projects. She recommended Congress make 
federal highway dollars available for locally 
owned infrastructure. She called for a strong 
partnership between federal, state, and local 
governments. Bobbitt said increased federal 
funding to bridges of the national highway 
system is critical to rural America. She stressed 
infrastructure must be built for the future. She 
referenced a Federal Highway Administration 
(FHWA) report that estimates that “to 
eliminate the nation’s bridge deficient backlog 
by 2028, we would need to invest $20.5 billion 
annually, while only $12.8 billion is being spent 
currently.” She urged Congress to increase the 
role of counties in statewide planning and 
project selection. 
 
Upcoming Hearings and Events 
 
February 15 
Multimodal Transportation: The Senate 
Commerce, Science & Transportation 
Committee’s Surface Transportation and 
Merchant Marine Infrastructure, Safety, and 
Security Subcommittee will hold a hearing titled 
“Moving America: Stakeholder Perspectives on 
our Multimodal Transportation System.” 
 
American Aviation Manufacturing: The 
House Transportation & Infrastructure 
Committee’s Aviation Subcommittee will hold 
a hearing titled “Building a 21st Century 
Infrastructure for America: State of American 
Aviation Manufacturing.” 
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201 Alex 

Hopkins and Michaela Boudreaux contributed to this 
section.  
 
TECHNOLOGY 
 
House Sends ECPA Reform Bill To 
Uncertain Fate In Senate 
 
Key Points: 

 The House passes the Email Privacy Act for 
the second time in two years 

 However, it is unclear if Senate opposition to 
the House bill will still block the bill from 
enactment 

 
This week, like last year, the House passed the 
“Email Privacy Act” (H.R. 387) unanimously 
and sent the bill to the Senate where significant 
opposition to the House bill exists. On 
February 6, the House moved to suspend the 
rules and pass the bill by voice vote. The 
“Email Privacy Act” would amend the 
“Electronic Communication Privacy Act” 
(ECPA) by making all covered communications 
subject to the same warrant requirements.  
 
During debate, primary sponsor Representative 
Kevin Yoder (R-KS) said that “[e]stablishing 
these privacy protections are critical for both 
ensuring that American’s rights are protected, 
but also…ensuring that companies that do 
business in America know that they can ensure 
their customers that if they store with them, 
they can protect it; that that information won’t 
be intruded upon or searched and seized 
without due process of law, without their 
permission, without the government proving 
that they have a need for that information and 
protecting individuals’ rights.” He said that 
“[w]e ensure that cloud computer services are 
covered by the same warranty for content 
requirements and that all data is treated as if it 
is paper documents given our law 
modernization that is desperately needed.” 
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Yoder stated that “[i]n addition to updating our 
constitutional rights, these privacy protections 
do create business certainty, making sure 
consumers will be happy to continue to use 
cloud storage services…[and] fundamentally, 
these changes in my bill codify the Sixth 
Circuit’s decision in U.S. v. Warshak, which 
held that email content is protected by the 
Fourth Amendment…[a] decision which, while 
important, needs to be enshrined in law as it 
only currently applies in the Sixth Circuit.” He 
claimed “[i]t must be applied nationwide.” 
 
House Judiciary Committee Ranking Member 
John Conyers (D-MI), who cosponsored the 
bill, said “this bill will allow us to move to a 
clear, uniform standard for law enforcement 
agencies to access the content of our 
communications; namely, a warrant based on 
probable cause.” He stated that “H.R. 387 also 
codifies the right of the providers to give notice 
of this intrusion to their customers, except in 
certain exigent circumstances that must be also 
validated by the court.” Conyers said that “[w]e 
should note the absence of a special carve-out 
from the warrant requirement for the civil 
agencies, like the Securities and Exchange 
Commission and the Internal Revenue 
Service.” He said that “[l]ast Congress, in the 
Judiciary Committee, we reached quick 
consensus that a civil carve-out of any kind is 
unworkable, unconstitutional, or maybe both.” 
Conyers noted that “I would have preferred to 
keep the notice provisions of the original bill, 
which are absent from the version we reported 
from Committee…[because] [i]n the digital 
world, no amount of due diligence necessarily 
tells us that the government accessed our 
electronic information.” 
 
Last year, the Senate Judiciary Committee tried 
and failed in marking up an identical version of 
the House-passed “Email Privacy Act” because 
of amendments offered that would, in the view 

of one of the Senate sponsors, actually expand 
the government’s power to surveil U.S. 
electronic communications. Senator Mike Lee 
(R-UT) claimed that “[u]nfortunately, some 
Senators on the Committee have decided late in 
the day that this bill should be a vehicle to 
move an unrelated and controversial expansion 
of the use of national security letters by the FBI 
[offered by Senate Majority Whip John Cornyn 
(R-TX)]…[and] [s]uch an expansion would 
swallow up the protections this bill offers to 
the American people.” Another amendment 
offered by then Senator Jeff Sessions (R-AL) 
would have created an emergency exception to 
the warrant requirement that was objected to 
by Lee and other sponsors. It is not clear 
whether these provisions would again be 
offered during a markup, thus possibly scuttling 
another Senate effort to pass a reform of the 
ECPA. 
 
New Draft Cyber EO Leaked 
 
Key Points: 

 A significantly different cybersecurity EO is 
circulated that would, among other things, 
make agency heads responsible for risk 
management, require adoption of NIST’s 
Framework by agencies, and the preparation of 
a plan to address federal weaknesses 

 There are no indications as to when an EO 
could be signed  

 
This week, a new draft executive order (EO) 
titled “Strengthening the Cybersecurity of 
Federal Networks and Critical Infrastructure” 
circulated amidst rumors President Donald 
Trump may soon sign a cybersecurity EO. 
However, the accuracy and origin of the 
document are not clear with the caveat that 
multiple media outlets have stated that the text 
of the EO has been leaked by multiple 
Administration figures. In short, this EO is 
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dramatically different than the document 
circulated last week.  
 
In terms of substance, the EO provides: 

 Agency heads “will be held accountable 
by the President for implementing risk 
management measures commensurate 
with the risk and magnitude of the 
harm that would result from 
unauthorized access, use, disclosure, 
disruption, modification, or destruction 
of information or systems” and 
according to existing Federal 
Information Security Management Act 
(FISMA) standards  

 Agencies must immediately implement 
the National Institute of Standards and 
Technology’s The Framework for 
Improving Critical Infrastructure 
Cybersecurity and prepare and submit a 
“risk management report” within 90 
days to the Office of Management and 
Budget (OMB) and the Department of 
Homeland Security (DHS), including 
“mitigation and acceptance choices” 
and “[a]ny accepted risk from 
unmitigated vulnerabilities” 

 OMB will then assess each agency’s risk 
management reports to determine 
whether in the aggregate the federal 
government’s enterprise cyber risk is 
being managed and 60 days after 
agencies submit their reports, OMB 
shall submit a plan to the President to: 

o protect adequately the executive 
branch enterprise should the 
determination identify 
insufficiencies; 

o establish a regular reassessment 
and determination process; 

o address unmet budgetary needs 
necessary to managing risk to 
the executive branch enterprise 

resulting from their 
determination;  

o clarify, reconcile, and reissue as 
necessary all policies, standards, 
and guidelines issued by any 
agency in furtherance of 
Chapter 35, Subchapter II of 
Title 44, United States Code 
(i.e. FISMA) and this order; and 

o align these policies, standards, 
and guidelines with the 
Framework. 

 The Assistant to the President for 
Intragovernmental and Technology 
Initiatives will submit a report to the 
President within 150 days regarding the 
technical feasibility and cost effective of 
moving to “consolidated network 
architectures” and “transitioning all 
agencies to shared IT services” 

 DHS will lead a review by sector-
specific agencies to look at the 
authorities and capabilities each agency 
has to support owners and operators of 
critical cyber infrastructure and to help 
implement risk management measures  

 DHS would report to the President on 
“existing Federal policies and practices 
to promote appropriate market 
transparency of cyber risk management 
practices by critical infrastructure 
entities, with a focus on publicly traded 
critical infrastructure entities” 

 The Department of Commerce would 
examine “core communications 
infrastructure to improve the resilience 
of such infrastructure and to encourage 
collaboration with the goal of 
dramatically reducing threats 
perpetrated by automated and 
distributed attacks” 

 DHS would assess the potential scope 
and duration of a “significant cyber 
incident” against the U.S. electric grid, 
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readiness for such an attack, and any 
gaps in assets or capabilities to mitigate 
such an attack 

 The Department of Defense (DOD), 
DHS, and the Federal Bureau of 
Investigation would report on 
cybersecurity risks to the defense 
industrial base and U.S. military 
platforms, systems, networks, and 
capabilities within 90 days  

 The Department of State and a number 
of other agencies would need to report 
“on the nation’s strategic options for 
deterring adversaries and better 
protecting the American people from 
those who would use networked 
technology to defeat or undermine this 
policy”  

 
Upcoming Hearings and Events 
 
February 14 
Automated Vehicles: The House Energy & 
Commerce’s Digital Commerce and Consumer 
Protection Subcommittee will hold a hearing 
titled “Self-Driving Cars: Road to 
Deployment.” 
 
Cybersecurity: The House Science, Space & 
Technology Committee’s Research and 
Technology Subcommittee will hold a hearing 
titled “Strengthening U.S. Cybersecurity 
Capabilities.” 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  

http://www.williamsandjensen.com/
https://energycommerce.house.gov/hearings-and-votes/hearings/self-driving-cars-road-deployment
https://science.house.gov/legislation/hearings/research-and-technology-subcommittee-hearing-strengthening-us-cybersecurity
mailto:mdkans@wms-jen.com

	TAX
	FINANCIAL SERVICES
	ENERGY & ENVIRONMENT
	DEFENSE
	HEALTH
	TRANSPORTATION AND INFRASTRUCTURE
	TECHNOLOGY

